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Abstract

In an era of globalization where the whole world has become a global village, law cannot
remain unaffected. World is coming closer even in practicing rules and regulation by adopting
global practices at individual country level. At such stage, a new upcoming branch of law
namely, International Public Law is growing manifolds. But merely making of such law will
not serve the ultimate purpose. The whole global world must come closer by not only signing
international treaties and conventions, but they must implement it at domestic level. The
researcher has explored this very aspect of International Public Law i.e. domestic compliance
of International Treaty Law and practices in special reference with India. Treaty law is one
area where only little literature has been published in India. Hence, the area of Public
International Law needs to be unleashed. The researcher has tried to explore the meaning and
concept of conventions, international treaties and agreements, kinds of treaties, interface
between international law and municipal law, implementation of international treaties in
India, and lastly, Indian judiciary and international law. Finally, the researcher has
concluded the whole research work and based on the above, given suggestions to improve the
domestic compliance of treaty law in India.
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INTRODUCTION

Convention

A ‘convention’ is a formal agreement between
States. The generic term ‘convention’ is thus
synonymous with the generic term ‘treaty’.
Conventions are normally  open  for
participation by the international community,
or by many States. Usually the instruments
negotiated under the auspices of an
international  organization are entitled
conventions (e.g. the GENEVA CONVENTION).

An agreement or compact, particularly an
international agreement, such as the GENEVA
CONVENTION; an accord between states or
nations, which resembles a treaty: ordinarily
applied to agreements prior to an execution of
an official treaty or which serve as its
foundation; or to international agreements for
the regulation of international affairs of
common interest not within the ambit of
commercial transactions or politics, such as
international postage. An agreement between

states concerning finance, trade, or other
matters considered less significant than those
usually governed by a treaty; an assembly or
meeting of representatives or members of
legislative, political, or fraternal
organizations [1].

INTERNATIONAL TREATIES AND
AGREEMENTS

Entering into treaties and agreements with
foreign powers is one of the attributes of State
sovereignty. No State can insulate itself from
the rest of the world whether it be in the matter
of foreign relations, trade, environment,
communications, ecology or finance. Hence
entering into international treaties and
agreements is one of the attributes of State
sovereignty [2]. Though international law
requires a State to carry out its international
obligations undertaken by it by ratifying
international treaties, but it does not govern
the process of incorporating international law
into municipal law. In fact, the States follow

JCGIBL (2018) 18-28 © Law Journals 2018. All Rights Reserved Page 18



Treaty Law and Practices in India

Kshamaa

different  processes  of  incorporating
international law into their domestic legal
system, depending on their constitutional
provisions in this respect. Thus, the process of
implementation of international law at national
level varies in different countries. The
divergent State practices pertaining to
incorporation of international law into
municipal law have been explained by two
schools of law: monist and dualist.

India follows the dualist theory for the
implementation of international law at
domestic level [3]. International treaties do not
automatically become part of national law in
India. It, therefore, requires the legislation to
be made by the parliament for the
implementation of international law in India.

Kinds of Treaties

Treaties are of two Kkinds: first category
treaties are those which become binding
because of signatures affixed at the completion
of the negotiations. Examples of this kind of
treaties are simple bilateral agreements. Then
there are treaties which require a further step
to be taken after the text has been established
by signature before the treaty will take effect,
whether by way of ratification or by
legislation. Examples of this kind of treaties
are the multi-lateral treaties which are
generally far more important than the simple
bilateral agreements. As has happened in the
case of Uruguay Round of Trade negotiations
held under the auspices of GATT, a Final Act
is prepared, at the end of the negotiations,
recording the result of the several multi-lateral
treaty negotiations, which is signed by the
delegations of the participating countries. The
signature of the treaty, which is usually subject
to subsequent ratifications, follows later. As a
matter of fact, multi-lateral treaties routinely
provide for ratification in case of those who
have signed the treaty and for accession in
case of those who have not signed the treaty.

INTERFACE BETWEEN
INTERNATIONAL LAW AND
MUNICIPAL LAW

International law has a very complex and
uneasy relationship with the domestic laws of
a country. The two systems are usually
understood as distinct legal system of rules

and principles [4]. It is pertinent to note that
international treaties are the result of the
negotiations between the States and are
governed by international law [5]. They are
one of the most important sources of
international law.

Divergent State Practice of Incorporation
Although international law requires a State to
carry out its international obligations,
domestic legal systems of different countries
vary in respect of implementation of
international law at national level. As a result,
the process used by a State to carry out its
international ~ obligations  varies  from
legislative, executive and/or judicial measures.
States also follow different practices in
incorporating treaties within its internal legal
structure, so that the provisions can be
implemented by State authorities. It is
pertinent to mention that international law
automatically becomes a part of national law
or municipal law in some countries. In other
words, as soon as a State has ratified or
acceded to an international agreement, that
international law becomes national law. Under
such systems, treaties are generally considered
to be self-executing treaties.

In other countries, international law does not
automatically become part of national law of
the ratifying State. International law in these
countries is not self-executing, that is, it does
not have the force of law without the passage
of  supplementary = domestic  national
legislation. If one examines the constitutional
texts, especially those of the developing
countries, which are wusually keen on
emphasizing their sovereignty, the finding is
that most of the States do not give primacy to
international law over their municipal law [6].

Schools of Law: Monists vs. Dualists

The divergent State practices pertaining to
incorporation of international law into
municipal law have been explained by two
schools of law. These two schools of law on
the relationship between international law and
municipal law are: monists and dualists.

The dualists regard international law and
municipal law as separate. According to this
school of law, municipal law can apply
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international law only when it has been
incorporated into municipal law. This
incorporation can result from an act of
Parliament or executive action or given effect
by the courts. Thus, an unincorporated treaty
has no formal standing in domestic law. Also,
if international law conflicts with the domestic
law, then domestic law will prevail. However,
this does not necessarily mean that most states
would disregard international law. What
matters is the domestic legislations, the
attitude of the domestic courts and the
administrative  practice, which is often
inconsistent and ambiguous [7].

On the other hand, monists regard international
law and municipal law as parts of a single legal
system. According to this theory, municipal
law is subservient to international law.

IMPLEMENTATION OF
INTERNATIONAL TREATIES IN
INDIA

The advent of globalization and the enormous
advances made in communication and
information  technology  have  rendered
independent States inter-dependent. Every
State has entered and is entering treaties, be it
multi-lateral or bilateral, which have a serious
impact upon the economy and the social and
political life of its society. There exists the
fundamental importance of the treaty-making
power. We in India cannot afford to ignore this
subject any longer, particularly because of the
experience of WTO Treaties signed by our
Government without consulting or without
taking into confidence either the Parliament or
the public or, for that matter, groups and
institutions likely to be affected adversely
thereby. The agreements signed on intellectual
property rights, trade, agriculture and services
are so far-reaching that there is a body of
opinion, which honestly thinks that some of
the provisions of these agreements are adverse
to our national interest so much so that the
Human Development Report, 1999 published
by the UNDP has called for a review, a roll
back of the agreement on Trade-related
Intellectual Property Rights (TRIPS) to protect
the health of the people and economies of the
developing countries. At page 10, the Report
says, “Intellectual property rights under TRIPs
agreement need comprehensive review to

redress their perverse effects undermining
food security, indigenous knowledge, bio-
safety and access to health care”. It may be
that some people may not agree with the above
opinion expressed in the Human Development
Report, but that is not the issue. There can be
no dispute with the proposition that the power
to enter into treaties, agreements and
covenants/conventions has, in some cases,
serious impact upon our economy, our security
and the life and livelihood of our citizens as
such, whether beneficial or prejudicial. It is a
highly potent power. Many other agreements
containing clauses having deleterious effects
upon our economy have also been signed
during the Uruguay Round of Trade
Negotiations. The questions we must address
therefore are: to whom does this power
belong, whether to the executive or to the
parliament? And if it is the power of the
executive, whether it is subject to
parliamentary control or supervision? What is
the impact of treaty-making power conferred
by entry 14 of List | of the Seventh Schedule
and Article 253 of the Constitution upon the
federal structure which we have adopted for
ourselves? We may have to incidentally
examine what is the position in other
countries, whether common law countries or
others, and how they are grappling with the
issues arising in this behalf. ‘Parliament has
also an overriding power to make any law for
the whole or part of the territory of India for
implementing any treaty, agreement or
convention with any other country or
countries, or any decision made at any
international conference, association, or other
body [8].’

Hence it is interesting to note here in passing
that the Constitution speaks of ‘treaty
obligations’ ‘treaties’, ‘agreements’ and even
‘decisions’ of an international conference,
association or body.

Constitutional Directive to Respect Treaty
Obligations

As provided by Article 51(c) of the
Constitution of India, the State is under a
constitutional directive to endeavor to foster
respect for international law and treaty
obligations in the dealings of the organized
peoples with one another. Though the directive

JCGIBL (2018) 18-28 © Law Journals 2018. All Rights Reserved Page 20



Treaty Law and Practices in India

Kshamaa

principles of State policy cannot be enforced
in the municipal courts, they are nonetheless
fundamental in the governance of the country.
The definition of ‘State’ given in Article 12
for part Il of the Constitution relating to
Fundamental Rights and incorporated in
Article 36 for Part IV which contains the
Directive Principles of State Policy; is very
wide and includes judicial and quasi-judicial
authorities also. Therefore, the courts in India
are obliged to endeavor to foster respect for
international law and obligations under the
international treaties.

The constitutional concern for respecting
international law including international
treaties and conventions is also reflected in
Article 253 which, notwithstanding the
distribution of legislative powers between the
Federal Union and the States, empowers the
Parliament to make law for the whole or any
part of the territory of India for implementing
any treaty, agreement or convention with any
other country or countries or any decision
made at any international conference,
association or other body. The Parliament is
under Article 246 read with entry 14 of the
Union List of subjects on which it can legislate
contained in Schedule VII of the Constitution,
empowered to legislate with respect to the
subject of entering into treaties and
agreements with foreign countries and
implementing of treaties, agreements and
conventions with foreign countries. However,
barring treaties which require legislation to be
made, the international agreements entered
into by the Union in exercise of its executive
power under Article 73 which are not contrary
to law are required to be recognized by the
municipal courts. For entering into treaty or
bringing it in force for India, it is not a
constitutional requirement that the executive
should have the support of Parliamentary
legislation (Maganbhai V. Union of India, AIR
1969 SC 783). The subject of patents,
inventions and designs; copyright; trademarks
and merchandise marks are assigned to the
parliament under entry 49 of the Union List
for legislation.

It is well known that the parliament has not so
far made any law regulating the procedure
concerning the entering into treaties and
agreements nor with respect to their

implementation. Equally clearly, no law has
been made regulating the way the Government
shall sign or ratify the international
conventions and covenants. The resulting
situation, unfortunately, is that it is left totally
to the executive to not only enter into treaties
and agreements but also to decide the way
they should be implemented, except where
such implementation requires making of a law
by parliament. And the fact of the matter is
that once the executive Government enters a
treaty, it would be, ordinarily speaking, quite
embarrassing for the parliament to reject the
treaty; more so in view of the provisions of the
Vienna Convention on the making of treaties
which though not yet ratified by India
(according to the information given by the
concerned  Ministries) indicates  certain
consequences flowing from the conclusion of
a treaty. Theoretically speaking, however, it is
always open to the parliament to disapprove a
treaty entered by the executive whereupon the
treaty will have to affect whatever. Moreover,
if any treaty or agreement violates any of the
provisions of the constitution, it would be
totally incompetent and ineffective and even
the Vienna Convention would not stand in the
way [9].

Acrticle 253 empowers the parliament to make
any law, for the whole or any part of the
territory of India, for implementing “any
treaty, agreement or convention with any other
country or countries or any decision made at
any international conference, association or
other body”. Conferment of this power on the
Parliament is evidently in line with the power
conferred upon it by Entries 13 and 14 of List
I. The opening words of the Article
“Notwithstanding anything in the foregoing
provisions of this Chapter” mean that this
power is  available to  Parliament
notwithstanding the division of power between
the Centre and States effected by Article 246
read with the Seventh Schedule. In the light of
this Article, it is evident, the situation like the
one arising in Canada by the 1937 decision
afore-mentioned, may not arise.

Effect of Constitutional Provisions on Treaty
India’s obligations under international law into
the constitutional provision relating to
implementation of international law in
pronouncing its decision in a case concerning
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issues of international law must be analyzed
keeping in view the above provisions as
follows: Parliament is not so constituted as to
discuss the international treaties and
agreements in an effective manner. Even votes
on account and budget demands involving
thousands of crores of rupees are being passed
without any discussion. In such a situation,
entrusting the Parliament with the power to
oversee any and every treaty and agreement
and convention being entered or signed by the
Government of India would not be practicable
and would also not lead to desirable
consequences. One of the reasons for the
success of European Union and ASEAN as
‘economic blocs’ is that the decision makers of
the constituent countries, i.e. their executive, is
by and large free to take decisions in matters
of common interest. Ultimately, there should
be informed debate and discussion on the issue
and that one should not rush with such
measures. Under our present system of
Parliamentary Government, executive must
render continuous accountability to Parliament
and that the Parliament can always question
the acts and steps taken by the Government.

It is also brought to our notice by certain
experts in the field that the present method has
worked well in India for the last 50 years
except perhaps in the case of WTO treaties
(agreements entered during Uruguay Round of
GATT Negotiations). It is pointed out that as a
matter of fact:

(1) The views of all concerned ministries are
taken into consideration and different
interests are identified and reconciled
before the Cabinet is requested to approve
a treaty. As part of this consideration, the
administrative ministry is also required in
consultation with and approval from the
Department of Legal Affairs of the
Ministry of Law to identify the need for
any implementing legislation either by
way of amendments to the existing law or
by the enactment of a new legislation.

(2) Treaties of importance are first brought to
the attention of the Parliament and
decision of ratification is kept pending in
the absence of a clear decision or approval
by Parliament. The comprehensive Treaty
on banning the Nuclear Tests (CTBT) is
an example.

(3) Important treaties are placed before the
Parliament. In some of the cases,
discussion was also held, and resolutions
were passed approving such treaties. The
Tashkent Declaration 1966, the Treaty of
Peace, Friendship and Cooperation
between India and USSR 1971 and the
Shimla Agreement 1972 are the examples.

(4) Treaties ceding territory of India are
subject to constitutional amendment.

Implementation of India’s Obligations under
International Treaties

The Legal and Treaties Division advises the
Ministry of External Affairs and other
Ministries on all issues of international law
and treaties, vests bilateral and multilateral
documents and texts. It advises on
implementation of India’s obligations under
international conventions, including enactment
of legislations and offers advice on a wide
range of international legal issues, covering
subjects like intellectual property rights,
environment, human rights, international
humanitarian law, energy security, atomic
energy, cyberspace, disarmament, international
terrorism, maritime piracy, international trade
law, bilateral investment protection
agreements, outer space, law of the sea,
maritime law, civil aviation, extradition and
mutual legal assistance, etc. The objective is to
ensure compliance with applicable domestic
law related to foreign affairs as well as
international legal obligations of India.

The Division also participates in bilateral and
multilateral negotiations, negotiations for
conclusion of international conventions on
various international law issues. During the
year 2011-2012, the United Nations General
Assembly (Sixth Committee) and its various
Sub-Committees, the United Nation
Commission  on International Trade
(UNCITRAL), THE Ad-hoc Committee on
International Terrorism, the United Nations
Charter Committee, the International Institute
for Unification of Law (UNIDROIT), the
Hague Conference on Private International
Law, the Human Rights Council, the meeting
of State parties to the United Nations
Convention on the Law of the Sea, the
International Seabed Authority, meetings of
the Contact Group on Piracy as well as on

JCGIBL (2018) 18-28 © Law Journals 2018. All Rights Reserved Page 22



Treaty Law and Practices in India

Kshamaa

disarmament issues. The Division also
participates in the annual session of the Asian
African Consultative Organization and in
bilateral negotiations with various countries on
free trade agreements, investment protection
agreements and agreements on extradition and
mutual legal assistance.

INDIAN JUDICIARY AND
INTERNATIONAL LAW

Structure of Judicial System

In India, though the polity is dual, the
judiciary is integrated. Therefore, India has an
integrated judicial system [10]. At the top of
the system is the Supreme Court of India
which exercises jurisdiction in different forms,
namely, writ jurisdiction, appellate, original,
advisory and that conferred under several
statutes. At the next level are the High Courts
in the various states. While most states have
their own High Courts, some states have
common High Courts. The High Courts also
exercise writ jurisdiction, regular appellate
jurisdiction as well as the power of supervision
over all the Courts and Tribunals located in
their respective States. The third tier is that of
the subordinate judiciary at the district-level,
which in turn consists of many levels of judges
(both on the civil and criminal sides) whose
jurisdiction is based on territorial and
pecuniary limits. In addition to the subordinate
judiciary there are specialized courts and
tribunals at the district and state levels to hear
and decide matters relating to direct and
indirect taxes, labor disputes, service disputes
in state agencies, family disputes, motor
accident claims as well as consumer
complaints to name a few.

The Supreme Court and the High Court’s as
the courts of records are the custodian of the
constitution has an awesome responsibility.
Avrticles 129 and 215 recognize the existence
of such power in the Supreme Court and the
High Court’s as they exercise inter alia the
sovereign judicial power. The Supreme Court
and the High Courts also have writ
jurisdictions under Article 32 and 226 of the
Indian Constitution, respectively. Thus, they
are empowered to provide remedy in the form
of writs in case of violation of fundamental
rights guaranteed under chapter Il of the
Constitution of India [11].

Statutory Interpretation and Treaties

In interpreting a statute, the Courts in India
would, so far as its language permits, construe
it so as not to be inconsistent with the comity
of nations or the established rules of
International law. If the terms of the
legislation are not clear and are reasonably
capable of more than one meaning, the
international agreements or conventions on the
points become relevant, for, there is a prima
facie presumption that Parliament does not
intend to act in breach of International law,
including therein specific treaty obligations;
and if one of the meanings which can
reasonably be ascribed to the legislation is
consonant with the treaty obligations and the
other is not, the meaning which is consonant is
to be preferred. (Kubic Dariusz V. Union of
India AIR 1990 SC 605, 615, Saloman V.
Commissioner of Customs & Excise (1966) 3
ALL ER 871 (CA)). Where an international
agreement is incorporated in an Indian Statute,
the statute should be construed with a view to
attaining  uniformity in the different
jurisdictions in which the agreement operates.
This would ordinarily be the approach of
Courts in India while dealing with the matters
relating to intellectual property rights which is
warranted by the Constitutional directive to
the State to foster respect for International law
and treaty obligations (Article 51).

Outside certain exceptional cases, such as a
treaty providing for money to a foreign power
which  must be withdrawn from the
consolidated fund of India a treaty affecting
the justiciable rights of a citizen or affecting
life or liberty or the imposition of a tax which
can be done only by legislation, it is competent
for the executive to enter treaties binding on
India. Where the treaties envisage enactment
or change of municipal law, the Courts will
not be able to directly implement the treaty
provision until it gets incorporated in the
municipal law. Therefore, while it would be
obligatory on the part of the State under the
International law to make provisions in its
laws as agreed to under a treaty, the obligation
cannot be enforced in a municipal court.
However, where the municipal law on the
subject is not in any way inconsistent with the
treaty obligations undertaken by the
Executive, while implementing the municipal
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law, that aspect will assume great significance
and its implementation will be done by the
municipal courts in furtherance of the
fulfillment of the obligations undertaken by
the Executive which do not require to be
followed up by any legislative action.

Courts’ Discretionary Powers and Treaties

In the field where the law courts enjoy
discretion such as while granting interlocutory
reliefs or imposing conditions while making
discretionary orders, the Courts can and should
keep in view the treaty obligations which bind
the State and make orders and impose
conditions which are supported by the
provisions of binding treaties and conventions.
The extent to which rights and obligations of
the owners of the intellectual property rights
and infringers would get affected in the
jurisdictions other than its own can also be one
of the parameters to be kept in mind by the
municipal court for the sound exercise of its
discretionary powers. Therefore, while the role
of judiciary is confined to the four corners of
the statutory provisions governing the
intellectual property rights, its discretionary
powers enable it to legitimately consider the
ramifications that its discretionary orders
would have in the context of the wider
horizons of the intellectual property rights.

India has been party to important treaties and
conventions on intellectual property, though
due to certain internal compulsions, its
approach has been somewhat cautious in
certain fields. As a member of the WIPO it has
important role to play for encouraging creative
activity and promoting the protection of
intellectual property throughout the world. As
member of the WTO the TRIPS Agreement
binds it under Articlell 2 of the WTO
Agreement. It is therefore under a treaty
obligation to give effect to the provisions of
the TRIPS Agreement for adequate protection
of intellectual property rights. The Courts
exercising jurisdiction under the intellectual
property laws must provide effective and
expeditious remedies against any act of
infringement of intellectual property rights
keeping in view the treaty obligations
undertaken by the State in the process of
interpretation of the statutory provisions,

exercise of its discretion and granting adequate
reliefs against the infringements of the
intellectual property rights [12].

International Treaty for Construction of
Law

Wherever it is necessary, Indian courts can
investigate International Conventions as an
external aid for construction of a national
legislation [13]. The Supreme Court in
Visakha v. State of Rajasthan, took recourse to
International Convention for construction of
domestic law [14]. The Court observed:

In the absence of domestic law occupying the
field to formulate effective measures to check
the evil of sexual harassment of working
women at all work places, the contents of
International Conventions and norms are
significant for interpretation of the guarantee
of gender equality, right to work with human
dignity in Articles 14, 15, 19(1)(g) and 21 of
the Constitution and the safeguards against
sexual harassment implicit therein. Any
international convention not inconsistent with
the fundamental rights and in harmony with its
spirit must be read into those provisions to
enlarge the meaning and content thereof, to
promote the object of the Constitutional
guarantee [15].

Indian constitution embodies the basic
framework for the implementation of
international treaty obligations undertaken by
India under its domestic legal system.
According to this, the Government of India
has exclusive power to conclude and
implement international treaties or agreements.
The President of India is vested with the
executive power of the Government of India
and thus is empowered to enter and ratify
international treaties. This does not mean that
international law, ipso facto, is enforceable
upon ratification. This is because Indian
constitution follows the “dualistic” theory with
respect to incorporation of international law
into municipal law. International treaties do
not automatically become part of national law
in India. They must be incorporated into the
legal system by an act of Parliament, which
has the legislative powers to enact laws to
implement India’s obligations under the
international treaty.
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Thus, in absence of specific domestic
legislation enacted by the Parliament, the
India’s international obligations are not
justiciable in Indian Courts. However, a
perusal of the jurisprudence shows that a pro-
active role is being played by Indian judiciary
in implementing India’s international
obligations under International treaties,
especially in the field of human rights and
environmental law. Thus, Indian judiciary
through “judicial activism” fills up of the gaps
in the municipal law of India and International
law, thereby playing an important role in the
implementation of international law at
domestic level [16].

CONCLUSION

The domestic status of International
Conventions in our country is manifold. In
countries which follow ‘Monist” School,
International can be invoked before or applied
by the judiciary. These are so-called self-
executing. On the other hand, countries like
India follow the ‘Dualist’ School of Law in
respect of implementation of International
Law at domestic level in the form of
bilateral/multilateral agreements. Therefore, in
India, International Law  does  not
automatically form part of National Law. They
must, where appropriate, be incorporated into
the Legal system by a Legislation made by the
Parliament [17].

Treaty Obligations: As indicated right before,
the classical theory of international law
thought that the 'treaty binds the parties to
them, that is the States that have agreed to be
bound by their provisions'. This notion was
widely reflected in the various provision of
constitution of India like Article 51 (c), Article
246-253, etc.

Indian Judiciary, though not empowered to
make Legislation, is free to interpret India’s
obligation under International Law into the
Municipal Laws of the country in pronouncing
its decision in a case concerning issue of
International Law. Judiciary has no specific
role in treaty-making as such but when a
guestion arises whether a treaty concluded by
the Union violates any of the Constitutional
provisions, judiciary comes into the picture. It
needs no emphasis that whether it is the Union

Executive or the Parliament, they cannot enter
any treaty or take any action towards its
implementation which transgresses any of the
constitutional limitations. Through ‘judicial
activism’ the Indian judiciary has played a
proactive role in implementing India’s
International obligation under International,
especially in the field of Intellectual Property
Rights, Human Rights and Environmental
concerns [18].

RECOMMENDATIONS

The first thing that should be done by
Parliament is to make a law on the subject of
“entering into treaties and agreements with
foreign countries and implementing of treaties,
agreements and conventions with foreign
countries” as contemplated by Entry 14 of List
1 of the seventh Schedule to the constitution.
The law should regulate the ‘treaty-making
power’ (which expression shall, for this
discussion, include the power to enter into
agreements and the implementation of treaties,
agreements and conventions). There is an
urgent and real need to democratize the
process of treaty making. Under our
constitutional system, it is not the prerogative
(if we can use that expression) of the
Executive. It is a matter within the competence
of Parliament and it should exercise that power
in the interest of the State and its citizens. In a
democracy like ours, there is no room for non-
accountability. The power of treaty-making is
so important and has such far-reaching
consequences to the people and to our polity
that the element of accountability should be
introduced into the process. Besides
accountability, the exercise of power must be
open and transparent (except where secrecy is
called for in national interest) — what was
called by President Wilson of USA, “open
covenants openly arrived at”. We may have
already suffered enough by entrusting that
power exclusively to the Executive [19]. They
do not appear to have been vigilant in
safeguarding our interests, at least in some
instances. The said power can no doubt be
given only to the Union Executive and none
else but then the law must clearly delineate the
exercise of the power. It must provide for clear
and meaningful involvement of Parliament in
treaty-making. As has been done in some
countries, there must be constituted a
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committee of Parliament to whom every
treaty/agreement/convention proposed to be
signed and/or proposed to be ratified shall be
referred. While placing the draft/signed treaty
before such committee, a statement setting out
the important features of the treaty/agreement,
reasons for which such treaty/agreement is
proposed to be entered into, the impact of the
treaty/agreement upon our country and upon
our citizens, should be clearly and fully set
out. The committee must decide within four
weeks of such reference whether the treaty
should be allowed to be signed by the Union
Executive without referring the matter for
consideration to Parliament or whether it
should be referred to Parliament for
consideration. It is obvious that such a
decision shall have to be taken having regard
to the nature of the treaty/agreement and its
impact upon our country or on the rights of our
citizens. The committee should not have too
many members. About 10 to 15 would be
adequate but they must be drawn from all
political parties in Parliament. They must be
elected by both the Houses separately, or
jointly, as the case may be. The members once
elected, shall continue in the committee for the
duration of the life of the House or the
cessation of their membership, as the case may
be. The committee would be a statutory
committee clothed, of course, with all the
powers of a Parliamentary Committee.

As a matter of fact, it would equally be
desirable if the law made by the Parliament
categories the treaties/agreements/conventions/
covenants viz., (a) those that the executive can
negotiate and conclude on its own and then
place the same before both Houses of
Parliament by way of information. In this
category may be included simple bilateral
treaties and agreements which do not affect the
economy or the rights of the citizens; (b) those
treaties etc. which the executive can negotiate
and sign but shall not ratify until they are
approved by the Parliament. Here again, a sub-
categorization can be attempted: Some treaties
may be made subject to approval by default
(laying on the table of the House for a
particular period) and others which must be
made subject to a positive approval by way of
a resolution; (c) important, multi-lateral
treaties concerning trade, services, investment,

etc. (e.g. recent Uruguay round of
treaties/agreements  signed in 1994  at
Marrakesh), where the Parliament must be
involved even at the stage of negotiation. Of
course, where a treaty etc. calls for secrecy, or
must be concluded urgently, a special
procedure may be provided, subject to
subsequent Parliamentary approval consistent
with the requirements of secretary [20].
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