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Abstract

This paper aims at analysing the bankruptcy code and its applicability. As is clear, the ineffective
management of bankruptcy and liquidation prompted colossal disarray in the overall set of laws, and
there was an expanded need to adjust the bankruptcy method. Various law strategies and a court
framework prompted India to see an immense stacking up of non-performing resources, and lenders
believing that coming years will recuperate their cash. The Bankruptcy Code is a work to change the
corporate indebtedness process, to permit credit to stream all the more unreservedly and instill
confidence in financial backers for fast removal of their cases. The Code joins the current regulations
connecting with indebtedness of corporate firms and people into a solitary regulation. The Code has
brought together the rules relating to the authorization of banks' legal freedoms and has changed the
manner an indebted person or organization may be resurrected to maintain its obligation without
suffocating lenders' rights. The authors have attempted to describe the idea in detail, as well as the
most recent improvements which have taken place.
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INTRODUCTION

Many firms go bankrupt or insolvent, and when they are relisted on the stock exchange, their share
price skyrockets. As a result, the topic of what exactly is insolvency and bankruptcy code arise.
Bankruptcy is unfortunate, but it is also a vital instrument for resolving company difficulties in the
business environment. Bankruptcy is regarded as a natural element of the capitalistic system in
developed countries across the world. This code came into existence in 2016 and is still not widely
established in India. Prior to the introduction of the Insolvency and bankruptcy Code of 2016, India
had multi-layered and fragmented bankruptcy rules and had separate sets of regulations for people and
corporations to file for bankruptcy, which were exceedingly cumbersome. To address this issue, the
government sought to unify the previous framework by enacting a set of pre-defined regulations
governing insolvency and bankruptcy.
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should be finished within 90 days, although it can be extended by 45 days. As a result, the Insolvency
and Bankruptcy Code was set up in order to make the process more time-bound and effective, as well
as to resolve market defects for business Organisations.

MEANING OF BANKRUPTCY

There are times when the pile of loans turns out to be too challenging to even think about climbing.
Bankruptcy offers an exit from the present circumstance while as yet considering ways for the lenders
looking to gather their money back. It is a legitimate way intended to assist people and organizations
with getting a new beginning by disposing of or making plans to reimburse debt. It can likewise be a
way for Organisations to end business and sell resources in a deliberate manner. At the point when
someone (might be an individual or a corporation) feels like they will never be able to reimburse
every one of their obligations, they might look to petition for financial protection i.e., bankruptcy. In
spite of the fact that there are distinct ways and different qualifying factors for each, the ultimate
objective is something similar, i.e., to be released from obligations and get a new beginning.

A discharge is a court ruling that prohibits any lender from attempting to collect the discharged debt
from the borrower. The release just happens after the debt holder has met every one of the provisions
of the insolvency arrangement and instalment plan or the court has governed otherwise. Those terms
will change contingent upon the situations.

TYPES OF BANKRUPTCY [1]
Chapter 7 (Liquidation)

It is the most widely recognized sort of bankruptcy for people. A court-delegated legal
administrator looks over the liquidation of your resources to take care of your lenders. Any excess
uncollateralized debt is ordinarily deleted like medical expenses.

Presently, contingent upon the state you are residing in, there are a few things that the court will not
drive you to sell. For instance, many people are able to clutch essential necessities like their home,
vehicle and retirement accounts, yet nothing is assured. The best way to keep the stuff you actually
owe cash on is to reaffirm the obligation, and that implies you commit once again to the debt and keep
making instalments. Majorly Chapter 7 insolvencies are no-resource cases, and that implies there is no
property with enough monetary value to sell.

You can petition for Chapter 7 liquidation in the event that the court concludes you do not earn
sufficient cash to repay your loan. This choice depends on the means test, which analyses your pay
and takes a gander at your accounts to check whether you have the extra cash (otherwise known as the
resources) to repay the measure of what you owe to lenders. In the event that your pay is too low to
even think about doing as such, you might fit the bill for Chapter 7.

It additionally remains on your credit report for a very long time i.e., a period of 10 years, and you
will not have the option to petition for it again until following eight years.

Chapter 13 (Repayment Plan)
It is the second most known chapter in use. It allows an indebted person who is making a normal
income to reimburse basically a part of the loan over a time of three to five years.

The court endorses a regularly scheduled instalment plan so you can repay a part of your debt
without collateral and all of your tied down obligation over a time of three to five years. The regularly
scheduled instalment sums rely upon your income and how much obligation you have. Be that as it
may, the court additionally will put you on a severe financial plan and really take a look at all your
spending.
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Chapter 11 (Large Reorganization)

It is used to rearrange a business or enterprise. Organisations think of an arrangement for how they
will be in charge of the organization and keep it functional while taking care of their obligation, and
both the court and the lenders should endorse this arrangement.

OBJECTIVES OF THE CODE
Bankruptcy and insolvency law is a regulation which has been passed to support the legitimate
account holders who because of unanticipated conditions are unable to repay their debts.

Its aim is to disperse the debtor's remaining assets among his lenders fairly provided that the assets
have certain monetary value in the market and from there on let him scout free in regards to his
liabilities against the lenders.

It aims at reflecting a legitimized balance between an interest of the shareholders of the
organization, with the goal that they take part in the accessibility of credit and the loss bore by the
lender in the future due to failure of debtor in repaying the amount.

The 2016 code aims at:

e To change the regulations connecting with re-association and indebtedness of corporate people,
organization firms, and persons.

e To establish timeframes for execution of the law in a period bound settlement of bankruptcy.

e To augment the worth of resources of captivated people.

e To advance business ventures.

e To build the accessibility of credit.

e To lay out an Insolvency and Bankruptcy Board of India as an administrative body for
indebtedness and liquidation regulation.

o To lay out more elevated levels of financing across a wide assortment of instruments.

e To deliver easy recovery instruments.

e To manage cross-border bankruptcy.

e To determine India's awful debt issue by making an information base of defaulters.

HOW THE IBC ECOSYSTEM WORKS
The IBC ecosystem is supported by four fundamental pillars, making it a more efficient and
effective procedure.

Insolvency Specialists (IP)
These are regulated and licensed professionals that manage and supervise the procedure.

Information Utilities (1U)
These are regulated and licensed information repositories that gather, consolidate, authenticate, and
distribute financial data.

Adjudicating Authorities (AA)
These are specialized tribunals focused on ensuring that the insolvency, liquidation, and bankruptcy
processes are carried out in accordance with IBC rules and regulations.

Insolvency and Bankruptcy Board of India (IBBI)

It is a one- of-a-kind regulator that oversees both the experts and the transactions engaged in the
process. It is also a regulatory body that regulates IPs (Insolvency Professionals), IPAs (Insolvency
Professional Agencies), and IPEs (Insolvency Professional Entities).
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CORPORATE PROCESSES
Corporate Insolvency Resolution Process [2]

The corporate insolvency resolution procedure is a method of assisting a corporation in reviving
itself from insolvency (Figure 1).

If a company has defaulted on loan payments, the first step is to file a CIRP. The people who
have been aggrieved can then file a CIRP petition with the NCLT.

An application for CIRP can be made by an operational creditor, a financial creditor, or a
corporate debtor.

Only if a person's debt exceeds Rs. 1 lakh is he or she entitled to file an application.
Furthermore, if a firm is already in the midst of a corporate bankruptcy resolution procedure,
two proceedings cannot take place at the same time. If the CIRP period has already completed,
there is a 12-month minimum waiting time that must be met. Only after that may a new CIRP
commence.

Following the preceding phase, the second step is the appointment of a resolution specialist. A
resolution professional can also be an insolvency professional.

Following this, the final step will be to file a CIRP petition with the NCLT

Once the petition is approved, the NCLT will impose a moratorium. It is a period during which
no creditor may take legal action against the corporate debtor and the debtor cannot sell any of
its assets. The moratorium period is granted to allow the corporate debtor to recover and
resume its previous position. The duration is restricted to 180 days; however, it can be extended
to 90 days, if necessary, which is the maximum time allowed to finish the full corporate
bankruptcy resolution procedure.

Finally, the formation of a Committee of Creditors starts off the Corporate Insolvency
Resolution Process (CIRP) (COC).

The Insolvency Professional will prepare a resolution plan, which must be authorized by
members, creditors, and the NCLT.

Once the NCLT has authorized the resolution plan, all payments must be completed.

On the other contrary, if the resolution expert is unable to produce a resolution plan, the CIRP
will be liquidated.

Liquidation [3]

When the liquidation has been started, a person will be named to do the liquidation cycle and
deal with different issues of the borrower. Generally, the Resolution Professional (RP)
delegated for leading the bankruptcy goal process is additionally designated with the end goal
of liquidation. Guideline 3 of the Liquidation Regulations provides reference to the
qualifications of the bankruptcy expert. The powers and obligations of the vendor have been
endorsed by Section 35 of the IBC. It incorporates check of cases by the banks, assessment of
the resources of the corporate borrower, carrying on the matter of the borrower, taking into
their authority the resources of the person.

After that, the liquidator needs to give a public declaration in like 5 days from the date of
designation. The motivation behind the public declaration is to call upon the lenders and other
such people to present their cases according to the borrower.

The lenders of the borrower need to send their cases within the span of thirty days from the
start of the liquidation interaction. After the receipt of the cases, the liquidator will check those
cases put together by the lenders. The Liquidators may likewise request that the lenders present
any proof comparable to their cases with the end goal of confirmation.

A liguidator is enabled to either concede or dismiss the cases based on their check. Assuming if
he/she dismisses or concedes a case of a lender, the individual needs to convey something very
similar to the lender as well as the corporate borrower in a period of seven days from such
choice.

The procedures for the same shall be finished in the span of 1 year from the date of inception of
liquidation. Regulation 47 of the Liquidation Regulations states the model course of events for
the liquidation cycle.
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e The Adjudicating Authority, after the dispersion of resources of the corporate indebted person
according to the need of cases, will terminate the account of the borrower.
e An appeal can be filed within 14 days from the date of grant of decision.

Admission of Application
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Figure 1. Corporate insolvency resolution process [6].

Voluntary Liquidation
A corporate person may commence a voluntary liquidation process if a majority of the corporate
person's directors or designated partners sign a statement stating that:
e The corporate person has no debt or will be able to pay all its debts in full from the profits of
the planned liquidation, and
e Secondly, the corporate person is not being liquidated to deceive anyone.
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THE INSOLVENCY AND BANKRUPTCY CODE (AMENDMENT) ORDINANCE, 2021
e The Ordinance went into effect on April 4th. The IBC establishes the Corporate Insolvency
Resolution Process (CIRP), which is a framework for company resolution as discussed above.
e The ordinance added a new alternative for MSMEs (Micro, small and medium enterprise)
called Pre-packaged Insolvency Resolution Process (PPIRP) [4].

Pre-packaged Insolvency Resolution Process (PPIRP)

The government formed a sub-committee of the Insolvency Law Committee in 2020 to develop the
pre-packaged plan as an alternate option for resolving insolvency. The ordinance is the result of the
submission of the report of the insolvency law committee.

How does the Pre-packaged Insolvency Resolution Process Function?

e Inthe event of a default of at least Rs. 1 lakh, an MSME can apply for PPIRP.

e An MSME, according to the Micro, Small and Medium Firm Development Act of 2006, is an
enterprise with an annual revenue of Rs. 250 crore and an investment in plant, machinery, or
equipment of up to Rs. 50 crores.

e In a separate announcement, the government raised the filing threshold for PPIRP to be at least
Rs. 10 lakhs.

Furthermore, the main difference between the Corporate Insolvency Resolution Process and the
Pre-Packaged Insolvency Resolution Process is that the PPIRP can only be filed by corporate debtors,
and the debtors retain management control during the PPIRP, whereas the CIRP gives the control to
the insolvency resolution professional.

PPIRP Prerequisites

e Make a plan for a base resolution.

e The corporate debtor must apply directly to NCLT, which has 14 days to approve or deny the
application.

o If the application is approved, the resolution plan must be approved by 66 percent of the voting
shares within 90 days by the Committee of Creditors; alternative resolution plans to the basic
plan can also be considered.

o If the committee does not accept a resolution plan, the PPIRP will be discontinued, resulting in
the distribution and liquidation of the debtor's assets.

How Does PPIRP help MSMEs [5]?
o It is more efficient than CIRP because the base resolution plan is prepared and approvals from
creditors are obtained before formal proceedings begin in court.
e Second, because the debtor retains managerial control, the cost of disruption in the transfer of
control is reduced.

CONCLUSION

Prior to the Insolvency and Bankruptcy Code 2016, there were different rules governing insolvency
for individuals and businesses. However, now that the structure has been united, it is much easier to
administer the same. The Insolvency and Bankruptcy Code of 2016 has had a huge influence on the
economy. One of the most significant effects was the ease of conducting business, since speedier
insolvency resolution came into play. Furthermore, speedier case settlement will safeguard asset
value.

Since major developments in the code have been achieved over the years, it now ensures the
protection of both debtors and creditors. The 2016 Insolvency and Bankruptcy Code has benefitted the
economy significantly and will continue to benefit debtors and creditors in the foreseeable future.
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